














Mrs. Ruth Nanson 

duty, i n s o as he i s reasonably able 
t o do so , to provide a home f or and t o 
support hi s wife and family. * • *" 

In the case or Broaddu s vs. 221 S.W. 804, at l .c. 
804, t he KanJas City Court of Appeals 

" • • • Under the common l aw as wel l a s 
by statute the husb and i s bound t o furnish 
reasonable support r or his wife and minor 
children. Youngs v. Yaungs, 78 Mo . App. 
225 . •• * " 

I n the caae of Bi tzenburg v . Bitzenburg, 226 S.W . 2d 1017, at 
l . c . 1023, the Supreme Court stated: 

11 * • • The obl i gation of a husband t o 
8Upport hie wife becomes complete a t the 

of thei r marri age, and t he obligations 
o f a father t o support his chi ld i s complete 
when the chi ld 1s born. Pickel v. Pi ckel, 
243 Mo. 641, 662, 147 S.W. 1059. · 

Numerous other eaaea making the same holding could be adduced. 
This duty upon the rather t o support the ehi ld is until the child 
attains ita majority. 

In the ease of Thomas v. Thomas, 238 S.W. 2d 454 , at l .c. 
the Kansas City Court of Appeals stated: 

"The defendant appealed, and urges that the 
court erred in gustal ning pla1nt1ff'e motion 
because i t is t he primai7 duty or a father 
t o furnish support f or a child unt11 said 
child attains hls ma jor i ty, 'absent a change 
of condition.' That is a correet 
of a general principle of law, • • •. " 

In the caae of Thompson vs. Perr, 238 S.W. 2d 22, at l.c. 25 , 
the fllisaour1 Supreme Court stated t 

11A 1'ather'a li&b1l1ty to a thir-d tor 
necessari es turn1ahed his minor child is not 
affected by the fact that the of the 
child has been awarded t o the mother. But 
i n any event h1s liabi lity i a founded upon the 
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theory or authorization; and 1n the absence 
of an expreaa promise to pay, there must be 
a showing of circumstances tro~ which a 
promise may be implied. 

n [ 4-6] Except f or an emergency which renders 
a third person's i mmediate i nterference both 
reasonable and proper. an apl1ed promise t o 
pay t or necessaries muat depend upon the 
rather's failure or refusal t o supply them; 
and where he i a ready and willing to make 
suitable prov1.aion tor his child, there can 
be no recovery by a third person who baa 
furnished the necessaries without his express 
authority. In other wo.rda. the basis or the 
father's liability ia hia omiaaion t o fulfill 
his obligation of supporting hie child. ; and 
a stranger who tu.rniahea articles or renders 
services t o the chil d doea so at the peril or 
being able t o ahow that tney were turniahed 
under such eireumatanees aa t o have i~osed 
a d.UtJ on th-e father to pa,y for them. * * * '' 

In the ease of Schwieler va. Heathman'• Estate, 264 S.W. 2d 
932, at l.c. 933, the St. Louis Court ot Appeals stated: 

11 
• • • The appellant aaserta that the natural 

father haa the pr~ obligat ion t o support 
his minor child and that othera turn1ahing the 
child with neeesaariea m~ recover from the 
father. This, as a general proposition, is the 
well-eatabliahed law. Winner v. Schucart, 202 
Ko. App. 176, 215 S.W. 905; RcCloakey v. St. 
Louia Ul'l1on Trust Go., 202 Jllo. App. 28, 213 S. W. 
538; Jtelly v. Kelly, 329 Mo . 992, 47 S.V . 2d 
762, 81 A.L.R. 875 . • • • " 

As t o the obligation of tne husband t o support the wife, 
discussed above, there are exceptions. In the caae or Hess v . 
Heaa, 113 S.V . 2d 139, l.e. 142, tbe ~asour1 Supreme Court stated: 

"Moreover, by the decree in the f ormer suit, 
the p1a1ntLtt herein atanda convicted of having 
abandoned and left her huaband and of having 
absented heraelt from him without any reasonable 
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cause t or so doing; and it f ollows that 
he was under no obligation t o support her 
so l ong aa ahe dLd not return t o h1m . n 

In the caae or Webster va. Boyle-Pryor Const. Co., 144 S.W. 
2d 828, at l.o. 829, the Kanaae City Court or Appeals held: 

"While the evi dence tenda t o show that 
deceased was gu11 t y or such conduct a.a t o 
justi fy claimant in leaving him, 1n that he 
aursed , struck and abused her, yet i t i s well 
establLahed t hat where a wi fe leaves ber 
husband, even f or a juatif1able cau•e, and 
subsequently lives i n open adultery , she 
t hereby t orfei ta her right t o support from 
him. 30 C. J. pp. 519, 597 ; 27 A.~.P. pp. 
17, 18; 26 A.J.P. pp. 939, 962, 963 .••• N 

Thus, it will be seen that when a wife leaves her husband 
without cause she is not entitled to support from him and that 
when she l eaves her husband wi th cauae and later enters into an 
adulterous relationship ehe ia not enti tled t o r eceive support . 

The eases above have stated that it is the prLaary duty of 
the father t o support the chi ld. When the father i s not available 
t o do this and cannot be made to do i t, then the duty dev~lves 
upon the mother . In the ease or State va. Hall, 257 S .V. 1047 , 
at l.c. 1055 , the M1aaour1 Supr~ Court stated: 

" * • • It 1s the duty of the father in the 
first in•tance t o care for and support his 
children, and i f f or any reason that duty 
of h i s 1a abrogated, then 1t becomes the 
duty or the mother t o care f or and support 
them. • • • " 

In the case or Oi rla ' Induatri al Home vs. Pritcbey , 10 Mo . 
App. 344, at l .c. 347, the St. Louis Court of Appeala held: 

11 
• • • 'rhe mother ia the head of the family 

when the rather i s dead. She has the same 
control over the m~~ e~ren as he had, 
and we see no reason why her dut i ea t o them 
should not be the aame. The Engli sh pol i cy 
on the subject i ·a declared by the statute of 
43 Eliz., C . 2, Which provides that the father 
and mother or poor persons shall ma1nta1n them 
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at their own charges, if of sufficient 
ability. Nor do we know any reason or 
authority f or the position assumed by 
counsel for defendant, tha.t the position 
or a widowed mother t owarda her children 
is not in all reapecta that o f a father, 
as to every obl.1gat1on t~wards them. " 

In tne case of Mauei"'l'lan v. The St. Louis, I.M. & S. Ry. Co. , 
41 Mo . App. 348, l.e. 359, tne St. Louis Court of Appeals stated: 

II ••• Uruter the decisions or this court 
in Gi rls' Industrial Home v. Pritebey, 10 
Mo . App. 344, and Katthews v . Railroad, 
26 Mo . App. 75, the mother on the death or 
the father succeeds to the duties and obliga­
tio~ or her husband touching minor children • 
• * • " 

We aowhere find any obligation 1mpoaed upon a wife !or the 
support or her husband. 

It, or course, goes without saying that persons who adopt 
a child stand in the same relation t o the child from the stand­
point of being liable !or ita support as do the natural parents. 

The same principle of law applies t o those relatives who 
stand in a position of in loco parenti s t o a child. 

In the case or D1x vs. Martin, 171 Mo. App . 266, at l.o. 272, 
the Kansas City Court o f Appeals atatedt 

~ • • • We recognize ~he rule that where 
a pera.on aasum.es towards a cMld not his 
own a parental charaeter, holds the child 
out to' the world as a member or his family 
t owards whom he owes the discharge of 
parental dutie11, he atands in loco parentis 
to the child and hie liability i s measureo 
by that of the relationship he thus eho0s.es 
to assume. [ Academv v. Bobb, 52 Mo . 357; 
Riekhoff v. R<ri~way, 100 l!o. A~p . 5-41, 19 
Am. & Eng. Eney. of Law, 518 J. 

In the cue of State vs. Macon, 186 S.W. 1157, at l.c. 1159 , 
the Springfielc! Court of Appeals stated: 
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11 [1] As before stated, the relator was 
the stepdaughter ot the guardian at the 
time of his appointmen t and was th.en 11 ving 
with him and her mother as a member or his 
fami l y. This we think admits of no doubt 
whatever under the undi sputed tacte. While 
the question or whether a particular person 
is or i a not a member or a family i s at 
times a mixed question or law and fact, yet 
on the conceded facts here the law so pro­
nounces. While the law does not require 
that a stepfather take into his family as 
members thereof his stepchildren and stand 
in loco parenti s with reference to them, yet 
when he does ao receive them and holds them 
out t o the world aa members o r his family , 
he i neurs the same liab111 ty a·s to his own 
children, and, tne relationship being estab­
liahed, the reciprocal rights and duti es 
attach . State v. Kavanaugh, 133 Mo. 452, 
460, 33 8. W. 842; St. Perdinand Loretto 
Academy v . Bobb, 52 Mo. 357, 360 ; Dix v . 
Martin, 171 Jllo . App. 266, 2:72, 157 S.W. 133. 11 

In the case or In re Tucker, 74 Mo. App. 331, at l .c . 337, 
the St. Louis Court of Appeals stated; 

" • • • It is well settled by the decisions 
in this state that 1t the claimant f or an 
allowance r or the ~pport or a minor stands 
i n the position of loco Earentis and the m1nor 
has been reared as a member of the family, the 
allowance will not be made unless there was an 
intention or purpose t ormed at the tLme to make 
such a charge. State ex rel. v . Slevin, 93 Mo. 
253; State ex rel. v. Miller, 44 No. App. 118; 
Polger v . Hei del, 60 No . 287; Guion v. Guion, 
16 Mo. 48; Gillett v. Camp, 27 Mo. 541; Otte 
v . Beaton, 55 Mo . 99. • • • " 

In the case ot Horsman vs. U. S., 68 Fed. Supp. 522, the 
Di.atrict Court f or the V.eat-ern Diatr1.et of MJ.aaou.ri state4: 

" • • • The plaintiffs actually assumed the 
obligations incident t o the parent al rela­
t ions without at the same time going through 
the f ormalities necessary t o a legal adoption . 
This i s precisely what is meant by in loco 
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parentis. 32 Words & Phrases Permanent 
Edi tion, p. 415; 46 C.J. §174, p . 1334; 
Mille r v . United States, 8 Cir . , 123 F. 2d 
715, loc. cit. 717." 

In t he case of Mei sner vs. U. S., 295 Fed. &66 , at l.e . 868, 
the United States District Court f e r Western Missouri stated: 

"[2,3) Plaint i ff claims t hat under al l 
the facts agreed upon Mr . and Mrs. Grafke 
stood in l oeo parentis to Robert R. Parka, 
and that she was a sister under the def1ni­
t ion set f orth ~ section 5a. The govern­
ment contests thi s interpretation of t he 
act . The deceased aold~er, hav~g no known 
r elatives of the blood, out of affection 
desi gnated the plaintiff as the benefici ary 
i n hi s policy of inauranee . I t i s the 
policy of the courts, if poaaible, t o effec ­
tuate the expressed wi shes or a deceased 
soldier. Practically the sole question 
preaented i s whether Jtr. and Mrs. Henry 
Gratke, under the agreed facts, stood in 
l oco parentis to the soldi er . If t hey did, 
the plaint i ff is a s i ster within the defi n i ­
tion la~d down i n section 5a, and may recover . 
Our attention i s i nvited t o the established 
rule c f construction that Congress, i n t he 
employment of terms, used t hem in thei r 
accepted legal sense and in accordance with 
common understandi ng. We are also reminded 
that courts at all t i mes in interpretation 
seek t o carry out the spirit and purpose of 
l egislati on. 

" 'A person atand~ng 1n l oco parentis t o a 
child is one who haa put himself i n the s i tua­
t ion of a lawful parent 'by assuming the obliga­
t i ons inci dent t o the parental relation, w1 thout 
going thro~~ the f ormalities necessary t o a 
l egal adoption. The assumpti on of the r elation 
i s a question of i ntention. • 29 Cyc. 1670 . 

"In Black's Law Dictionary, p. 6o4, t he f ollow­
ing defini t ion i s given: 
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"' In the place of a parent; i nstead o f a 
par ent; charged , fictitio~aly, wi t h a 
~~ent ' o rights , dut i e o and responsibili­
t i es.' 

"In re Estate of David Koran 7 151 Mo. 555, 
52 S. W. 377, the Supreme Cour~ o f ~1ssour1 
h clda that : 

~ ' The law places no limit upon the age or 
the child t o bo adopted. So that where the 
child is 22 years of age at the t~e of hi s 
adoption, he is just as capabl e of taking 
by inheritance as one 19 years or age adopted 
by the same i nstrument.' " 

Prom th.e ab~ve i t will be seen, as we noted before, that those 
relatives ~ho stand in a position of Ln loco parentis, in a manner, 
are under the same obligation t o support as are natural parents. 
The answer g~ven above i s limited t o the duty of relatives t o sup­
port in the absence uf contract t o do so. 

CONCLUSION 

It i s the opinion of thie department that Section 202.330, 
RSNo Cumulative Supplement 1957, i s applicable t o patients com­
mitted to state hospitals prior to the effective date of the above 
statute; t hat the Division or Mental Di seases ~ay charge pay 
patients in state hosp1 t als the maxinn.u:n. amount fi.xed by the Divi sion 
f or each institution or any amount below that maximum based upon the 
abil i ty, or means, of the pat i ent to pay. 

It is the further opinion of this department that a husband 
is liable f or t he support of his wi fe unless she has abandoned him 
without good cause or has abandoned him with eauae, and has con­
tracted an adulterous r elationship conaequentlyj that a husband i s 
liable t or the support of his minor children; that in the absence 
or the husband or his inability t o support minor children the same 
obligation devol ves upon the Wife; and that per sona who adopt a 
child and persons who stand 1n the position o f 1n loco parentis 
have the s ame duty t 0 support as do nat ural parents. 

Th.e f oregoing opi.nion, which I hereby approve , was prepared 
by my Assistant, Hugh P. Wi ll i amson. 

HP1f 'mw; glllei; m1 

Yours very truly, 

JOHN J(. DALTON 
Attorney General 


